STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DAPHNE WALLER, as parent and
nat ural guardi an of WESLEY
DUNAVAY, |11, a m nor,

Petiti oner,
VS. Case No. 04- 2951N
FLORI DA Bl RTH RELATED
NEUROLOG CAL | NJURY
COVPENSATI ON ASSCOCI ATI ON,

Respondent .

N N N N N N N N N N N N N N

FI NAL ORDER

Wth the parties' agreenent, this case was heard on an
agreed record.

STATEMENT OF THE | SSUE

At issue is whether Wesley Dunaway, IIl, a mnor, qualifies
for coverage under the Florida Birth-Related Neurological Injury
Conpensation Plan (Pl an).

PRELI M NARY STATEMENT

On August 18, 2004, Daphne Waller, as parent and natural
guardi an of Wesley Dunaway, |1l (Wesley), a mnor, filed a
petition (clainm) with the D vision of Adm nistrative Hearings
(DOAH) for conpensation under the Plan

DOAH served the Florida Birth-Rel ated Neurol ogical Injury

Conpensati on Association (NICA) with a copy of the claimon



August 19, 2004, and on Novenber 16, 2004, follow ng an
extension of time within which to do so, NICA filed its Response
to Petition for Benefits, wherein it gave notice that it was of
the view that Wesley did not suffer a "birth-rel ated

neurol ogical injury," as defined by Section 766.302(2), Florida
Statutes, and requested that a hearing be schedul ed to resolve
whet her the cl ai mwas conpensabl e.

By Notice of Hearing dated Decenber 7, 2004, a hearing was
schedul ed for May 16, 2005, to resolve whether the claimwas
conpensabl e; however, on May 12, 2005, the parties filed an
Amended Joint Motion to Submt Stipul ated Factual Record and
Witten Argunment in Lieu of a Contested Hearing, wherein they
agreed "to submt a stipulated record of the evidence that woul d
be presented at the hearing," and requested that the hearing
schedul ed for May 16, 2005, be cancelled. By Oder of My 12,
2005, it was resolved that:

1. The parties' Anended Joint Mtion to
Submit Stipul ated Factual Record is granted,
and the parties' Pre-Hearing Stipulation and
Stipul ated Record [Exhibits 1-13%], filed
May 12, 2005, is accepted.

2. The parties' request to submt witten
argunent is granted, and they are accorded
until My 25, 2005, to file witten argunent
or proposed final orders.

3. The hearing in this cause schedul ed for
May 16, 2005, is cancelled, and the claim

will be resolved on the parties' Pre-Hearing
Stipulation and Stipul ated Record.



Respondent elected to subnit a proposed final order, and it has
been dul y- consi der ed.

FI NDI NGS OF FACT

Stipulated facts

1. Daphne Waller is the natural nother of Wsley Dunaway,
11, a mnor. Wsley was born a live infant on February 11,
2003,2 at North Florida Regional Medical Center, a |icensed
hospital located in Gainesville, A achua County, Florida, and
his birth wei ght exceeded 2,500 grans.

2. The physician providing obstetrical services at
Wesley's birth was Ant hony Agrios, MD., who, at all tines
mat erial hereto, was a "participating physician” in the Florida
Birth-Rel ated Neurol ogical Injury Conpensation Plan, as defined
by Section 766.302(7), Florida Statutes.

Cover age under the Pl an

3. Pertinent to this case, coverage is afforded by the
Plan for infants who suffer a "birth-rel ated neurol ogi cal

injury," defined as an "injury to the brain . . . caused by
oxygen deprivation or nechanical injury occurring in the course
of labor, delivery, or resuscitation in the imedi ate
postdelivery period in a hospital, which renders the infant
permanently and substantially nentally and physically inpaired.™
§ 766.302(2), Fla. Stat. See also 88 766.309 and 766. 31, Fl a.

St at .



4. Here, indisputably, Wesley is permanently and
substantially nentally and physically inpaired.® What remains to
resolve is whether the record supports the conclusion that, nore
likely than not, Wesley's neurologic inpairment resulted from an
"injury to the brain . . . caused by oxygen deprivation or
mechani cal injury occurring in the course of |abor, delivery, or
resuscitation in the inmedi ate postdelivery period,” as required
for coverage under the Plan.

The cause and timng of Wesley's neurol ogi ¢ i npairnent

5. To address the cause and tim ng of Wsley's neurol ogic
i mpai rment, the parties offered nedical records related to,

inter alia, Ms. Waller's antepartum course; those associ ated

with Wesley's birth and subsequent devel opnent; and the opinions
of Dr. M chael Duchowny, a pediatric neurologist, and Dr. Donal d
WIllis, an obstetrician, regarding the likely etiol ogy of
Wesley's inmpairnent. (Exhibits 1-13).

6. As for the etiology of Wesley's neurol ogic inpairnent,
it was Dr. Duchowny's opinion, based on the results of his
neurol ogi ¢ eval uati on of Wesley on Cctober 25, 2004, and review
of the nmedical records, that, while of unknown eti ol ogy,

Wesl ey' s neurol ogic inpairment was nost |ikely prenatal
(devel opnental) in origin, having occurred prior to the onset of
| abor, and not associated with oxygen deprivation or nechani cal

injury occurring in the course of |abor, delivery, or



resuscitation. As for Dr. WIllis, he, like Dr. Duchowny, was of
the opinion that the nedical records failed to support a
conclusion that Wesley's brain danage was associated with the
birth process. Finally, the nedical records, including the
observati ons of the physicians who have treated Wesley, while
unrevealing as to etiology, also speak to the likelihood of a
devel opnental disorder, as opposed to birth trauma, as the cause
of Wesley's neurol ogic inpairnment.*

7. Gven the record, it nust be resolved that Wsley's
i npairments were, nore likely than not, occasioned by a
devel opnental abnormality, that preceded the onset of |abor, and
not by an injury to the brain occurring in the course of |abor,

delivery, or resuscitation. See, e.g., Wausau | nsurance Conpany

v. Tillman, 765 So. 2d 123, 124 (Fla. 1st DCA 2000)("Because the

medi cal conditions which the claimant alleged had resulted from
t he wor kpl ace incident were not readily observable, he was
obliged to present expert nedical evidence establishing that

causal connection."); Ackley v. Ceneral Parcel Service, 646 So.

2d 242 (Fla. 1st DCA 1995) (determ ni ng cause of psychiatric
illness is essentially a nedical question, requiring expert

medi cal evidence); Thomas v. Sal vation Arny, 562 So. 2d 746, 749

(Fla. 1st DCA 1990) ("I n eval uating nedical evidence a judge of
conpensation clainms may not reject uncontroverted nedica

testinony without a reasonabl e explanation.")



CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. § 766.301, et seq., Fla. Stat.

9. The Florida Birth-Rel ated Neurological Injury
Conmpensati on Pl an was established by the Legislature "for the
pur pose of providi ng conpensation, irrespective of fault, for
birth-rel ated neurological injury clains” relating to births
occurring on or after January 1, 1989. § 766.303(1), Fla. Stat.

10. The injured infant, her or his personal
representative, parents, dependents, and next of kin, may seek
conpensati on under the Plan by filing a claimfor conpensation
with the Division of Administrative Hearings. 88 766.302(3),
766. 303(2), and 766.305(1), Fla. Stat. The Florida Birth-
Rel at ed Neurol ogi cal I njury Conpensati on Associ ation, which
adm nisters the Plan, has "45 days fromthe date of service of a
complete claim. . . in which to file a response to the petition
and to submt relevant witten information relating to the issue
of whether the injury is a birth-related neurological injury.”

§ 766.305(4), Fla. Stat.

11. If NICA determines that the injury alleged in a claim
is a conpensable birth-related neurological injury, it may award
conpensation to the claimant, provided that the award is

approved by the adm nistrative |aw judge to whomthe cl ai mhas



been assigned. 8§ 766.305(7), Fla. Stat. |If, on the other hand,
NI CA di sputes the claim as it has in the instant case, the
di spute nust be resolved by the assigned adm nistrative | aw
judge in accordance with the provisions of Chapter 120, Florida
Statutes. 88 766.304, 766.309, and 766.31, Fla. Stat.

12. In discharging this responsibility, the adm nistrative
| aw j udge nust nake the follow ng determ nati on based upon the
avai | abl e evi dence:

(a) Wether the injury claimed is a
birth-rel ated neurological injury. |If the
cl ai mant has denonstrated, to the
satisfaction of the adm nistrative | aw
judge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or mechanical injury and that
the infant was thereby rendered pernmanently
and substantially nentally and physically
i npai red, a rebuttable presunption shal
arise that the injury is a birth-related
neurol ogi cal injury as defined in s.

766. 303(2).

(b) Whether obstetrical services were
delivered by a participating physician in
t he course of | abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital; or by a certified
nurse mdwife in a teaching hospita
supervi sed by a participating physician in
t he course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital.

§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm ni strative | aw judge concludes that the "infant has

sustained a birth-rel ated neurol ogical injury and that



obstetrical services were delivered by a participating physician
at birth." § 766.31(1), Fla. Stat.

13. Pertinent to this case, "birth-rel ated neurol ogi ca
injury" is defined by Section 766.302(2), Florida Statutes,
t o nean:

injury to the brain or spinal cord of a live
i nfant weighing at |east 2,500 grans for a
single gestation or, in the case of a

mul tiple gestation, a live infant weighing
at least 2,000 grans at birth caused by
oxygen deprivation or mechanical injury
occurring in the course of |abor, delivery,
or resuscitation in the immedi ate
postdelivery period in a hospital, which
renders the infant pernmanently and
substantially nmentally and physically
inmpaired. This definition shall apply to
live births only and shall not include
disability or death caused by genetic or
congeni tal abnormality.

14. As the proponent of the issue, the burden rested on
Petitioner to denonstrate that Wesley suffered a "birth-rel ated
neurol ogical injury." 8 766.309(1)(a), Fla. Stat. See also

Balino v. Departnent of Health and Rehabilitative Services, 348

So. 2d 349, 350 (Fla. 1st DCA 1997)("[T] he burden of proof,
apart fromstatute, is on the party asserting the affirmative
i ssue before an adm nistrative tribunal.").

15. Here, the proof failed to support the conclusion that,
nmore likely than not, Wesley's neurologic inpairnent was the

result of a brain or spinal cord injury caused by oxygen



deprivation or nmechanical injury occurring in the course of

| abor, delivery, or resuscitation in the innmedi ate postdelivery
period in the hospital. Consequently, given the provisions of
Section 766.302(2), Florida Statutes, Wsley does not qualify
for coverage under the Plan. See also 8§ 766.309(1) and

766.31(1), Fla. Stat.; Hurmana of Florida, Inc. v. MKaughan, 652

So. 2d 852, 859 (Fla. 5th DCA 1995)("[B]ecause the Plan . . . is
a statutory substitute for common law rights and liabilities, it
shoul d be strictly constructed to include only those subjects

clearly enbraced within its terns."), approved, Florida Birth-

Rel at ed Neurol ogi cal I njury Conpensation Associ ati on v.

McKaughan, 668 So. 2d 974, 979 (Fla. 1996).

16. Wiere, as here, the admi nistrative |aw judge

determines that . . . the injury alleged is not a birth-rel ated
neurological injury . . . she or he [is required to] enter an
order [to such effect] and . . . cause a copy of such order to

be sent immediately to the parties by registered or certified
mail." 8§ 766.309(2), Fla. Stat. Such an order constitutes
final agency action subject to appellate court review

§ 766.311(1), Fla. Stat.



CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the claimfor conpensation filed by
Daphne Waller, as parent and natural guardi an of Wesl ey Dunaway,
11, a mnor, is dismssed with prejudice.

DONE AND ORDERED this 2nd day of June, 2005, in

Tal | ahassee, Leon County, Florida.

B —

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed wwth the Cerk of the
D vision of Adm nistrative Hearings
this 2nd day of June, 2005.

ENDNOTES

1/ Exhibit 6 (Medical Records from Shand's Hospital at UF for
Wesl ey) covers a nunber of treatnment dates and has been marked
Exhi bits 6A 61).

2/  The petition, as well as the parties' Pre-Hearing
Stipulation, reflect a date of birth of August 11, 2003;
however, Wesley's Certification of Birth, as well as the
Stipul ated Record, reveal that Wsley was born February 11
2003.
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3/ Wesley was eval uated by M chael Duchowny, MD., a pediatric
neur ol ogi st associated with Mam Children's Hospital, on
Cctober 25, 2004. 1In his report of Cctober 27, 2004,

Dr. Duchowny described Wsley's neurol ogic inpairnent, as
fol | ows:

NEUROLOG C EXAM NATI ON reveal s severe

i mpai rment of cognitive and notor
functioning. Wesley makes no neani ngf ul
contact with the environnment and does not
visually fixate or follow. He does not
comuni cate by vocalizing and does not
respond to verbal commands. He |ies supine
in his father's arnms. There is no blink to
threat fromeither direction, but he does
appear to alert to a |oud noise. He does
not reach for offered objects. There is

| eft positional plagiocephaly. There is no
evi dence of central gaze fixation or
conjugate following. | saw no rotational
nystagnmus or opsoclonic novenents. The
pupils are 3 mmand react briskly to direct
and consensual ly presented |ight and the
ocul ar fundi are unremarkable. The facial
nmovenents are dimni shed. Tongue novenents
are poorly coordinated. The uvula is

m dl i ne. The pharyngeal folds are
symmetric. Mtor exam nation reveals a

mar ked generalized static hypotonia. The
nmuscl es have a doughy quality. There are no
adventiti ous novenents and no focal
weakness. A wi despread disuse atrophy is
noted. There are no fixed contractures.
The deep tendon reflexes are difficult to
elicit being 1+. Both plantar responses are
bilaterally upgoing. There is no evidence
of pal mar grasping or traction response, and
head control is poor. There is little in
the way of axial support. |n supine
positioning, Wsley's head droops forward.
He does not denonstrate obligate tonic neck
responses. There is w thdrawal of al
extremties to stinmulation. The

neur ovascul ar exam nati on reveal s no
cervical, cranial or ocular bruits, and no
tenperature or pul se asymretries.

(Exhi bit 12).
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4/ \Wesley presents with a conpl ex nedical history renmarkabl e
for a conplete lack of nyelination of the white matter, wth

gl obal devel opnental del ay, hypotonic cerebral palsy, failure to
thrive, gastroesophageal reflex, and a history of

sei zures/ abnormal notor novenents. To date, the probabl e cause
of Wesley's neurologic inpairnments has not been identified;
however, birth history has been consi dered noncontri butory.

COPI ES FURNI SHED:
(By certified mail)

Patrick C. Massa, Esquire
1201 U. S. H ghway One, Suite 400
North Pal m Beach, Florida 33408

M Mark Bajalia, Esquire

Brennan, Manna & Di anpnd

76 South Laura Street, Suite 1700
Jacksonville, Florida 32202

Kenney Shi pl ey, Executive Director

Fl orida Birth-Rel ated Neurol ogi cal
I njury Conpensation Associ ation

Post O fice Box 14567

Tal | ahassee, Florida 32317-4567

Ant hony Agrios, MD
6400 Newberry Road, Suite 101
Gainesville, Florida 32605

North Fl orida Regi onal Medical Center
6500 Newberry Road
Gainesville, Florida 32614

Charl ene WI | oughby, Director
Consuner Services Unit - Enforcenment
Departnent of Health

4052 Bal d Cypress Way, Bin C75

Tal | ahassee, Florida 32399-3275
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NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing the original of a notice of appeal with the Agency Cerk
of the Division of Administrative Hearings and a copy,
acconpanied by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766. 311,
Florida Statutes, and Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed within 30 days of
rendition of the order to be revi ewed.
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